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§146.3

(g) If a plan of combination provides
for a resulting Federal mutual savings
association’s name or location to be
changed, its charter shall be amended
accordingly. If the resulting institu-
tion is a Federal mutual savings asso-
ciation, the effective date of the com-
bination shall be the date specified in
the approval; if the resulting institu-
tion is not a Federal savings associa-
tion, the effective date shall be that
prescribed under applicable law. Ap-
proval of a merger automatically can-
cels the Federal charter of a Federal
association that is a disappearing insti-
tution as of the effective date of merg-
er, and the association shall, on that
date, surrender its charter to the OCC.

§146.3 Transfer of assets upon merger
or consolidation.

On the effective date of a merger or
consolidation in which the resulting in-
stitution is a Federal association, all
assets and property of the disappearing
institutions shall immediately, with-
out any further act, become the prop-
erty of the resulting institution to the
same extent as they were the property
of the disappearing institutions, and
the resulting institution shall be a con-
tinuation of the entity which absorbed
the disappearing institutions. All
rights and obligations of the dis-
appearing institutions shall remain
unimpaired, and the resulting institu-
tion shall, on the effective date of the
merger or consolidation, succeed to all
those rights and obligations, subject to
the Home Owners’ Loan Act and other
applicable statutes.

§146.4 Voluntary dissolution.

(a) A Federal savings association’s
board of directors may propose a plan
for dissolution of the association. The
plan may provide for either:

(1) Appointment of the Federal De-
posit Insurance Corporation (under sec-
tion 5 of the Act and section 11 of the
Federal Deposit Insurance Act, as
amended or section 21A of the Federal
Home Loan Bank Act, as amended) as
receiver for the purpose of liquidation;

(2) Transfer of all the association’s
assets to another association or home-
financing institution under Federal or
state charter either for cash sufficient
to pay all obligations of the associa-
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tion and retire all outstanding ac-
counts or in exchange for that associa-
tion’s payment of all the association’s
outstanding obligations and issuance of
share accounts or other evidence of in-
terest to the association’s members on
a pro rata basis; or

(3) Dissolution in a manner proposed
by the directors which they consider
best for all concerned.

(b) The plan, and a statement of rea-
sons for proposing dissolution and for
proposing the plan, shall be submitted
to the appropriate OCC licensing office
for approval. The OCC will approve the
plan if the OCC believes dissolution is
advisable and the plan best for all con-
cerned, but if the OCC considers the
plan inadvisable, the OCC may either
make recommendations to the associa-
tion concerning the plan or disapprove
it. When the plan is approved by the as-
sociation’s board of directors and by
the OCC, it shall be submitted to the
association’s members at a duly called
meeting and, when approved by a ma-
jority of votes cast at that meeting,
shall become effective. After dissolu-
tion in accordance with the plan, a cer-
tificate evidencing dissolution, sup-
ported by such evidence as the may re-
quire, shall immediately be filed with
the OCC. When the OCC receives such
evidence satisfactory to the OCC, it
will terminate the corporate existence
of the dissolved association and the as-
sociation’s charter shall thereby be
canceled. A Federal savings association
is not required to obtain approval
under this section where the Federal
savings association transfers all of its
assets and liabilities to a bank in a
transaction that is subject to §163.22(b)
of this chapter.

PARTS 147-149 [RESERVED]

PART 150—FIDUCIARY POWERS OF
FEDERAL SAVINGS ASSOCIATIONS
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Subpart D—Terminating Fiduciary Activities
Receivership or Liquidation

150.520 What happens if I am placed in re-
ceivership or voluntary liquidation?

SURRENDER OF FIDUCIARY POWERS

150.5630 How do I surrender fiduciary powers?

150.540 When will the OCC terminate my fi-
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150.550 May I recover my deposit from state
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AUTHORITY: 12 U.S.C. 1462a, 1463,

5412(b)(2)(B).

SOURCE: 76 FR 49003, Aug. 9, 2011, unless
otherwise noted.

1464,

§150.10 What regulations govern the
fiduciary operations of Federal sav-
ings associations?

A Federal savings association
(“‘you”’) must conduct its fiduciary op-
erations in accordance with 12 U.S.C.
1464(n) and this part.

§150.20 What are fiduciary powers?

Fiduciary powers are the authority
that the OCC permits you to exercise
under 12 U.S.C. 1464(n).

§150.30 What fiduciary capacities does
this part cover?

You are subject to this part if you
act in a fiduciary capacity, except as
described in subpart E of this part. You
act in a fiduciary capacity when you
act in any of the following capacities:

(a) Trustee.

(b) Executor.

(c) Administrator.

(d) Registrar of stocks and bonds.

(e) Transfer agent.

(f) Assignee.

12 CFR Ch. | (1-1-14 Edition)

(g) Receiver.

(h) Guardian or conservator of the es-
tate of a minor, an incompetent per-
son, an absent person, or a person over
whose estate a court has taken juris-
diction, other than under bankruptcy
or insolvency laws.

(i) A fiduciary in a relationship es-
tablished under a state law that is sub-
stantially similar to the Uniform Gifts
to Minors Act or the Uniform Transfers
to Minors Act as published by the
American Law Institute.

(j) Investment adviser, if you receive
a fee for your investment advice.

(k) Any capacity in which you have
investment discretion on behalf of an-
other.

(1) Any other similar capacity that
the OCC may authorize under 12 U.S.C.
1464(n).

§150.40 When do I have investment
discretion?

(a) General. You have investment dis-
cretion when you have, with respect to
a fiduciary account, the sole or shared
authority to determine what securities
or other assets to purchase or sell on
behalf of that account. It does not mat-
ter whether you have exercised this au-
thority.

(b) Delegations. You retain invest-
ment discretion if you delegate invest-
ment discretion to another. You also
have investment discretion if you re-
ceive delegated authority to exercise
investment discretion from another.

§150.50 What is a fiduciary account?

A fiduciary account is an account
that you administer acting in a fidu-
ciary capacity.

§150.60 What other definitions apply
to this part?

Activities ancillary to your fiduciary
business include advertising, mar-
keting, or soliciting fiduciary business,
contacting existing or potential cus-
tomers, answering questions and pro-
viding information to customers re-
lated to their accounts, acting as liai-
son between you and your customer
(for example, forwarding requests for
distribution, changes in investment ob-
jectives, forms, or funds received from
the customer), and inspecting or main-
taining custody of fiduciary assets or
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holding title to real property. This list
is illustrative and not comprehensive.
Other activities may also be ‘‘ancillary
activities” for purposes of this defini-
tion.

Affiliate has the same meaning as in
12 U.S.C. 221a(b). For purposes of this
part, substitute the term ‘‘Federal sav-
ings association’ for the term ‘‘mem-
ber bank’ whenever it appears in 12
U.S.C. 221a(b).

Applicable law means the law of a
state or other jurisdiction governing
your fiduciary relationships, any Fed-
eral law governing those relationships,
the terms of the instrument governing
a fiduciary relationship, and any court
order pertaining to the relationship.

Fiduciary activities include accepting
a fiduciary appointment, executing fi-
duciary-related documents, providing
investment advice for a fee regarding
fiduciary assets, or making discre-

§150.100

tionary decisions regarding investment
or distribution of assets.

Fiduciary officers and employees means
the officers and employees of a Federal
savings association to whom the board
of directors or its designee has assigned
functions involving the exercise of the
association’s fiduciary powers.

Subpart A—Obtaining Fiduciary
Powers

§150.70 Must I obtain OCC approval
or file a notice before I exercise fi-
duciary powers?

You should refer to the following
chart to determine if you must obtain
OCC approval or file a notice with the
OCC before you exercise fiduciary pow-
ers. This chart does not apply to activi-
ties that are exempt under subpart E of
this part.

LIF YOU WILL CONDUCT . . .

If you will conduct . . .

Then . ..

(a) Fiduciary activities for the first time and the OCC has not
previously approved an application that you submitted under
this part.

(b) Fiduciary activities that are materially different from the ac-
tivities that the OCC has previously approved for you, includ-
ing fiduciary activities that the OCC has previously approved
for you that you have not exercised for at least five years.

(c) Fiduciary activities that are not materially different from the
activities that the OCC has previously approved for you.

(d) Activities that are ancillary to your fiduciary business ...........

You must obtain prior approval from the OCC under §§ 150.80
through 150.120 before you conduct the activities

You must obtain prior approval from the OCC under §§ 150.80
through 150.120 before you conduct the activities

You must file a written notice described at §150.125 if you
commence the activities in a new state. You do not need to
file a written notice if you commence the activities at a new
location in a state where you already conduct these activi-
ties.

You do not have to obtain prior OCC approval or file a notice
with the OCC.

§150.80 How do I obtain OCC ap-
proval?

You must file an application under
part 116, subparts A and E of this chap-
ter.

§150.90 What information must I in-
clude in my application?

You must describe the fiduciary pow-
ers that you or your affiliate will exer-
cise. You must also include informa-
tion necessary to enable the OCC to
make the determinations described in
§150.100.

§150.100 What factors may the OCC
consider in its review of my appli-
cation?

The OCC may consider the following
factors when reviewing your applica-
tion:

(a) Your financial condition.

(b) Your capital and whether that
capital is sufficient under the cir-
cumstances.

(¢) Your overall performance.

(d) The fiduciary powers you propose
to exercise.

(e) Your proposed supervision of
those powers.

(f) The availability of legal counsel.

(g) The needs of the community to be
served.
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(h) Any other facts or circumstances
that the OCC considers proper.

§150.110 [Reserved]

§150.120 What action will the
take on my application?

occC

The OCC may approve or deny your
application. If your application is ap-
proved, the OCC may impose conditions
to ensure that the requirements of this
part are met.

§150.125 How do I file the notice
under §150.70(c)?

(a) If you are required to file a notice
under §150.70(c), within ten days after
you commence the fiduciary activities
in a new state, you must file a written
notice that identifies each new state in
which you conduct or will conduct fi-
duciary activities, describe the fidu-
ciary activities that you conduct or
will conduct in each new state, and
provide sufficient information sup-
porting a conclusion that the activities
are permissible in the state.

(b) You must file the notice with the
appropriate OCC licensing office.

Subpart B—Exercising Fiduciary
Powers

§150.130 How may I conduct multi-
state operations?

(a) Conducting fiduciary activities in
more than one state. You may conduct
fiduciary activities in any state, sub-
ject to the application and notice re-
quirements in subpart A of this part.

(b) Serving customers in more than one
state. When you conduct fiduciary ac-
tivities in a state:

(1) You may market your fiduciary
services to, and act as a fiduciary for,
customers located in any state, may
act as a fiduciary for relationships that
include property located in other
states, and may act as a testamentary
trustee for a testator located in other
states.

(2) You may establish or utilize an of-
fice in any state to perform activities
that are ancillary to your fiduciary
business.
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§150.135 How do I determine which
state’s laws apply to my operations?

(a) The state laws that apply to you
by virtue of 12 U.S.C. 1464(n) are the
laws of the states in which you conduct
fiduciary activities. For each indi-
vidual state, you may conduct fidu-
ciary activities in the capacity of
trustee, executor, administrator,
guardian, or in any other fiduciary ca-
pacity the state permits for its state
banks, trust companies, or other cor-
porations that compete with Federal
savings associations in the state.

(b) For each fiduciary relationship,
the state referred to in 12 U.S.C. 1464(n)
is the state in which you conduct fidu-
ciary activities for that relationship.

§150.136 To what extent do state laws
apply to my fiduciary operations?

(a) Application of state law. To en-
hance safety and soundness and to en-
able Federal savings associations to
conduct their fiduciary activities in ac-
cordance with the best practices of
thrift institutions in the United States
(by efficiently delivering fiduciary
services to the public free from undue
regulatory duplication and burden), the
OCC intends to give Federal savings as-
sociations maximum flexibility to ex-
ercise their fiduciary powers in accord-
ance with a uniform scheme of Federal
regulation. Accordingly, Federal sav-
ings associations may exercise fidu-
ciary powers as authorized under Fed-
eral law, including this part, without
regard to state laws that purport to
regulate or otherwise affect their fidu-
ciary activities, except to the extent
provided in 12 U.S.C. 1464(n) (state laws
regarding scope of fiduciary powers, ac-
cess to examination reports regarding
trust activities, deposits of securities,
oaths and affidavits, and capital) or in
paragraph (c) of this section. For pur-
poses of this section, ‘‘state law’ in-
cludes any state statute, regulation,
ruling, order, or judicial decision.

(b) Ilustrative examples. Examples of
state laws that are preempted by the
HOLA and this section include those
regarding:

(1) Registration and licensing;

(2) Recordkeeping;

(3) Advertising and marketing;
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(4) The ability of a Federal savings
association conducting fiduciary ac-
tivities to maintain an action or pro-
ceeding in state court; and

(5) Fiduciary-related fees.

(c) State laws that are not preempted.
State laws of the following types are
not preempted to the extent that they
only incidentally affect the fiduciary
operations of Federal savings associa-
tions or are otherwise consistent with
the purposes of paragraph (a) of this
section:

(1) Contract and commercial law;

(2) Real property law;

(3) Tort law;

(4) Criminal law;

(5) Probate law; and

(6) Any other law that the OCC, upon
review, finds:

(i) Furthers a vital state interest;
and

(ii) Either has only an incidental ef-
fect on fiduciary operations or is not
otherwise contrary to the purposes ex-
pressed in paragraph (a) of this section.

§150.140 Must I adopt and follow writ-
ten policies and procedures in exer-
cising fiduciary powers?

You must adopt and follow written
policies and procedures adequate to
maintain your fiduciary activities in
compliance with applicable law.
Among other relevant matters, the
policies and procedures should address,
where appropriate, the following areas:

(a) Your brokerage placement prac-
tices.

(b) Your methods for ensuring that
your fiduciary officers and employees
do not use material inside information
in connection with any decision or rec-
ommendation to purchase or sell any
security.

(¢) Your methods for preventing self-
dealing and conflicts of interest.

(d) Your selection and retention of
legal counsel who is ready and avail-
able to advise you and your fiduciary
officers and employees on fiduciary
matters.

(e) Your investment of funds held as
fiduciary, including short-term invest-
ments and the treatment of fiduciary
funds awaiting investment or distribu-
tion.

§150.200
FIDUCIARY PERSONNEL AND FACILITIES

§150.150 Who is responsible for the ex-
ercise of fiduciary powers?

The exercise of your fiduciary powers
must be managed by or under the di-
rection of your board of directors. In
discharging its responsibilities, the
board may assign any function related
to the exercise of fiduciary powers to
any director, officer, employee, or com-
mittee of directors, officers, or employ-
ees.

§150.160 What personnel and facilities
may I use to perform fiduciary serv-
ices?

You may use your qualified personnel
and facilities or an affiliate’s qualified
personnel and facilities to perform
services related to the exercise of fidu-
ciary powers.

§150.170 May my other departments
or affiliates use fiduciary personnel
and facilities to perform other serv-
ices?

Your other departments or affiliates
may use fiduciary officers, employees,
and facilities to perform services unre-
lated to the exercise of fiduciary pow-
ers, to the extent not prohibited by ap-
plicable law.

§150.180 May I perform fiduciary serv-
ices for, or purchase fiduciary serv-
ices from, another association or
entity?

You may perform services related to
the exercise of fiduciary powers for an-
other association or other entity under
a written agreement. You may also
purchase services related to the exer-
cise of fiduciary powers from another
association or other entity under a
written agreement.

§150.190 Must fiduciary officers and
employees be bonded?

You must obtain an adequate bond
for all fiduciary officers and employ-
ees.

REVIEW OF A FIDUCIARY ACCOUNT

§150.200 Must I review a prospective
account before I accept it?

Before accepting a prospective fidu-
ciary account, you must review it to
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determine whether you can properly
administer the account.

§150.210 Must I conduct another re-
view of an account after I accept it?

After you accept a fiduciary account
for which you have investment discre-
tion, you must conduct a prompt re-
view of all assets of the account to
evaluate whether they are appropriate,
individually and collectively, for the
account.

§150.220 Are any other account re-
views required?

At least once every calendar year,
you must conduct a review of all assets
of each fiduciary account for which you
have investment discretion. In this re-
view, you must evaluate whether the
assets are appropriate, individually and
collectively, for the account.

CUSTODY AND CONTROL OF ASSETS

§150.230 Who must maintain custody
or control of assets in a fiduciary
account?

You must place assets of fiduciary
accounts in the joint custody or con-
trol of not fewer than two fiduciary of-
ficers or employees designated for that
purpose by the board of directors.

§150.240 May I hold investments of a
fiduciary account off-premises?

You may hold the investments of a
fiduciary account off-premises, if this
practice is consistent with applicable
law, and you maintain adequate safe-
guards and controls.

§150.250 Must I keep fiduciary assets
separate from other assets?

You must keep the assets of fiduciary
accounts separate from your other as-
sets. You must also keep the assets of
each fiduciary account separate from
all other accounts, or you must iden-
tify the investments as the property of
a particular account, except as pro-
vided in §150.260.
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INVESTING FUNDS OF A FIDUCIARY
ACCOUNT

§150.260 How may I invest funds of a
fiduciary account?

(a) General. You must invest funds of
a fiduciary account in a manner con-
sistent with applicable law.

(b) Collective investment funds. (1) You
may invest funds of a fiduciary account
in a collective investment fund, includ-
ing a collective investment fund that
you have established. In establishing
and administering such funds, you
must comply with 12 CFR 9.18.

(2) If you must file a document with
the OCC under 12 CFR 9.18, the OCC
may review such documents for com-
pliance with this part and other laws
and regulations.

(3) “Bank” and ‘“‘national bank” as
used in 12 CFR 9.18 shall be deemed to
include a Federal savings association.

FUNDS AWAITING INVESTMENT OR
DISTRIBUTION

§150.290 What must I do with fidu-
ciary funds awaiting investment or
distribution?

If you have investment discretion or
discretion over distributions for a fidu-
ciary account which contains funds
awaiting investment or distribution,
you must ensure that those funds do
not remain uninvested and undistrib-
uted any longer than is reasonable for
the proper management of the account
and consistent with applicable law.
You also must obtain a rate of return
for those funds that is consistent with
applicable law.

§150.300 Where may I deposit fidu-
ciary funds awaiting investment or
distribution?

(a) Self deposits. You may deposit
funds of a fiduciary account that are
awaiting investment or distribution in
your other departments, unless prohib-
ited by applicable law.

(b) Affiliate deposits. You may also de-
posit funds of a fiduciary account that
are awaiting investment or distribu-
tion with an affiliated insured deposi-
tory institution, unless prohibited by
applicable law.
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§150.310 What if the FDIC does not in-
sure the deposits?

If the FDIC does not insure the entire
amount of a self deposit, you must set
aside collateral as security. If the FDIC
does not insure the entire amount of an
affiliate deposit, you or your affiliate
must set aside collateral as security.
The market value of the collateral
must at all times equal or exceed the
amount of the uninsured fiduciary
funds. You must place the collateral
under the control of appropriate fidu-
ciary officers and employees.

§150.320 What is acceptable collateral
for uninsured deposits?

Any of the following is acceptable
collateral for self deposits or affiliate
deposits under §150.310:

(a) Direct obligations of the United
States, or other obligations fully guar-
anteed by the United States as to prin-
cipal and interest.

(b) Readily marketable securities of
the classes in which state-chartered
corporate fiduciaries are permitted to
invest fiduciary funds under applicable
state law.

(c) Other readily marketable securi-
ties as the OCC may determine.

(d) Surety bonds, to the extent they
provide adequate security, unless pro-
hibited by applicable law.

(e) Any other assets that qualify
under applicable state law as appro-
priate security for deposits of fiduciary
funds.

RESTRICTIONS ON SELF DEALING

§150.330 Are there investments in
which I may not invest funds of a fi-
duciary account?

You may not invest funds of a fidu-
ciary account for which you have in-
vestment discretion in the following
assets, unless authorized by applicable
law:

(a) The stock or obligations of, or as-
sets acquired from, you or any of your
directors, officers, or employees.

(b) The stock or obligations of, or as-
sets acquired from, your affiliates or
any of their directors, officers, or em-
ployees.

(c) The stock or obligations of, or as-
sets acquired from, other individuals or
organizations if you have an interest in

§150.350

the individual or organization that
might affect the exercise of your best
judgment.

§150.340 May I exercise rights to pur-
chase additional stock or fractional
shares of my stock or obligations or
the gtock or obligations of my affili-
ates?

If the retention of investments in
your stock or obligations or the stock
or obligations of an affiliate in fidu-
ciary accounts is consistent with appli-
cable law, you may do either of the fol-
lowing:

(a) Exercise rights to purchase addi-
tional stock (or securities convertible
into additional stock) when these
rights are offered pro rata to stock-
holders.

(b) Purchase fractional shares to
complement fractional shares acquired
through the exercise of rights or
through the receipt of a stock dividend
resulting in fractional share holdings.

§150.350 May I lend, sell, or transfer
assets of a fiduciary account if I
have an interest in the transaction?

(a) General restriction. Except as pro-
vided in paragraph (b) of this section,
you may not lend, sell, or otherwise
transfer assets of a fiduciary account
for which you have investment discre-
tion to yourself or any of your direc-
tors, officers, or employees; to your af-
filiates or any of their directors, offi-
cers, or employees; or to other individ-
uals or organizations with whom you
have an interest that might affect the
exercise of your best judgment.

(b) Ezxceptions—(1) Funds for which
you have investment discretion. You may
lend, sell or otherwise transfer assets
of a fiduciary account for which you
have investment discretion to yourself
or any of your directors, officers, or
employees; to your affiliates or any of
their directors, officers, or employees;
or to other individuals or organizations
with whom you have an interest that
might affect the exercise of your best
judgment, if you meet one of the fol-
lowing conditions:

(i) The transaction is authorized by
applicable law.

(ii) Legal counsel advises you in writ-
ing that you have incurred, in your fi-
duciary capacity, a contingent or po-
tential liability. Upon the sale or
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transfer of assets, you must reimburse
the fiduciary account in cash in an
amount equal to the greater of book or
market value of the assets.

(iii) The transaction is permitted
under 12 CFR 9.18(b)(8)(iii) for defaulted
fixed-income investments.

(iv) The OCC requires you to do so.

(2) Funds held as trustee. You may
make loans of funds held in trust to
any of your directors, officers, or em-
ployees if the funds are held in an em-
ployee benefit plan and the loan is
made in accordance with the exemp-
tions found at section 408 of the Em-
ployee Retirement Income Security
Act of 1974 (29 U.S.C. 1108).

§150.360 May I make a loan to a fidu-
ciary account that is secured by an
interest in the assets of the ac-
count?

You may make a loan to a fiduciary
account that is secured by an interest
in the assets of the account, if the
transaction is fair to the account and
is not prohibited by applicable law.

§150.370 May I sell assets or lend
money between fiduciary accounts?

You may sell assets or lend money
between fiduciary accounts, if the
transaction is fair to both accounts
and is not prohibited by applicable law.

COMPENSATION, GIFTS, AND BEQUESTS

§150.380 May I earn compensation for
acting in a fiduciary capacity?

If the amount of your compensation
for acting in a fiduciary capacity is not
set or governed by applicable law, you
may charge a reasonable fee for your
services.

§150.390 May my officer or employee
retain compensation for acting as a
co-fiduciary?

You may not permit your officers or
employees to retain any compensation
for acting as a co-fiduciary with you in
the administration of a fiduciary ac-
count, except with the specific ap-
proval of your board of directors.

§150.400 May my fiduciary officer or
employee accept a gift or bequest?
You may not permit any fiduciary of-
ficer or employee to accept a bequest
or gift of fiduciary assets, unless the
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bequest or gift is directed or made by a
relative of the officer or employee or is
specifically approved by your board of
directors.

RECORDKEEPING REQUIREMENTS

§150.410 What records must I keep?

You must keep adequate records for
all fiduciary accounts. For example,
you must keep documents on the estab-
lishment and termination of each fidu-
ciary account.

§150.420 How long must I keep these
records?

You must keep fiduciary records for
three years after the termination of
the account or the termination of any
litigation relating to the account,
whichever is later.

§150.430 Must I keep fiduciary records
separate and distinct from other
records?

You must keep fiduciary records sep-
arate and distinct from your other
records.

AUDIT REQUIREMENTS

§150.440 When do I have to audit my
fiduciary activities?

(a) Annual audit. If you do not use a
continuous audit system described in
paragraph (b) of this section, then you
must arrange for a suitable audit of all
significant fiduciary activities at least
once during each calendar year.

(b) Continuous audit. Instead of an an-
nual audit, you may adopt a contin-
uous audit system. Under a continuous
audit system, you must arrange for a
discrete audit of each significant fidu-
ciary activity (i.e., on an activity-by-
activity basis) at an interval commen-
surate with the nature and risk of that
activity. Some fiduciary activities may
receive audits at intervals greater or
less than one year, as appropriate.

§150.450 What standards govern the
conduct of the audit?

Auditors must follow generally ac-
cepted standards for attestation en-
gagements and other standards estab-
lished by the OCC. An audit must as-
certain whether your internal control
policies and procedures provide reason-
able assurance of three things:
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(a) You are administering fiduciary
activities in accordance with applica-
ble law.

(b) You are properly safeguarding fi-
duciary assets.

(¢) You are accurately recording
transactions in appropriate accounts in
a timely manner.

§150.460 Who may conduct an audit?

Internal auditors, external auditors,
or other qualified persons who are re-
sponsible only to the board of direc-
tors, may conduct an audit.

§150.470 Who directs the conduct of
the audit?

Your fiduciary audit committee di-
rects the conduct of the audit. Your fi-
duciary audit committee may consist
of a committee of your directors or an
audit committee of an affiliate. There
are two restrictions on who may serve
on the committee:

(a) Your officers and officers of an af-
filiate who participate significantly in
administering your fiduciary activities
may not serve on the audit committee.

(b) A majority of the members of the
audit committee may not serve on any
committee to which the board of direc-
tors has delegated power to manage
and control your fiduciary activities.

§150.480 How do I report the results
of the audit?

(a) Annual audit. If you conduct an
annual audit, you must note the re-
sults of the audit (including significant
actions taken as a result of the audit)
in the minutes of the board of direc-
tors.

(b) Continuous audit. If you adopt a
continuous audit system, you must
note the results of all discrete audits
conducted since the last audit report
(including significant actions taken as
a result of the audits) in the minutes of
the board of directors at least once
during each calendar year.

Subpart C—Depositing Securities
With State Authorities

§150.490 When must I deposit securi-
ties with state authorities?
You must deposit securities with a
state’s authorities or, if applicable, a
Federal Home Loan Bank under

§150.530

§150.510,
lowing:

(a) You are located in the state.

(b) You act as a private or court-ap-
pointed trustee.

(c) The law of the state requires cor-
porations acting in a fiduciary capac-
ity to deposit securities with state au-
thorities for the protection of private
or court trusts.

if you meet all of the fol-

§150.500 How much must I deposit if I
administer fiduciary assets in more
than one state?

If you administer fiduciary assets in
more than one state, you must com-
pute the amount of deposit required for
each state on the basis of fiduciary as-
sets that you administer primarily
from offices located in that state.

§150.510 What must I do if state au-
thorities refuse my deposit?

If state authorities refuse to accept
your deposit under §150.490, you must
deposit the securities with the Federal
Home Loan Bank of which you are a
member. The Federal Home Loan Bank
will hold the securities for the protec-
tion of private or court trusts to the
same extent as if the securities had
been deposited with state authorities.

Subpart D—Terminating Fiduciary
Activities Receivership or Lig-
uidation

§150.520 What happens if I am placed
in receivership or voluntary lig-
uidation?

If the OCC appoints a conservator or
receiver, or if you place yourself in vol-
untary liquidation, the receiver, con-
servator, or liquidating agent must
promptly close or transfer all fiduciary
accounts to a substitute fiduciary, in
accordance with OCC instructions and
the orders of the court having jurisdic-
tion.

SURRENDER OF FIDUCIARY POWERS

§150.530 How do I surrender fiduciary
powers?

If you want to surrender your fidu-
ciary powers, you must file a certified
copy of a resolution of your board of di-
rectors evidencing that intent. You
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must file the resolution with the ap-
propriate OCC licensing office.

§150.540 When will the OCC terminate
my fiduciary powers?

If, after appropriate investigation,
the OCC is satisfied that you have been
discharged from all fiduciary duties,
the appropriate OCC licensing office
will issue a written notice indicating
that you are no longer authorized to
exercise fiduciary powers.

§150.550 May I recover my deposit
from state authorities?

Upon issuance of the OCC written no-
tice under §150.540, you may recover
any securities deposited with state au-
thorities, or a Federal Home Loan
Bank, under subpart C of this part.

REVOCATION OF FIDUCIARY POWERS

§150.560 When may the OCC revoke
my fiduciary powers?

The OCC may revoke your fiduciary
powers if it determines that you have
done any of the following:

(a) Exercised those fiduciary powers
unlawfully or unsoundly.

(b) Failed to exercise those fiduciary
powers for five consecutive years.

(c) Otherwise failed to follow the re-
quirements of this part.

§150.570 What procedures govern the
revocation?

The procedures for revocation of fidu-
ciary powers are set forth in 12 U.S.C.
1464(n)(10). The OCC will conduct the
hearing required under 12 TU.S.C.
1464(n)(10)(B) under part 109 of this
chapter.

Subpart E—Activities Exempt From
This Part

§150.580 When may I conduct fidu-
ciary activities without obtaining
OCC approval?

Subject to the requirements of this
subpart E, you do not need OCC ap-
proval under subpart B if you conduct
fiduciary activities in the following fi-
duciary capacities:

(a) Trustee of a trust created or orga-
nized in the United States and forming
part of a stock bonus, pension, or prof-
it-sharing plan qualifying for specific
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tax treatment under section 401(d) of
the Internal Revenue Code of 1954 (26
U.S.C. 401(d)).

(b) Trustee or custodian of a Indi-
vidual Retirement Account within the
meaning of section 408(a) of the Inter-
nal Revenue Code of 1954 (26 U.S.C.
408(a)).

§150.590 What standards must I ob-
serve when acting in exempt fidu-
ciary capacities?

You must observe principles of sound
fiduciary administration, including
those related to recordkeeping and seg-
regation of assets.

§150.600 How may funds be invested
when I act in an exempt fiduciary
capacity?

If you act in an exempt fiduciary ca-
pacity under §150.580, the funds of the
fiduciary account may be invested only
in the following:

(a) Your accounts, deposits, obliga-
tions, or securities.

(b) Other assets as the customer may
direct, provided you do not exercise
any investment discretion and do not
directly or indirectly provide any in-
vestment advice for the fiduciary ac-
count.

§150.610 What disclosures must I
make when acting in exempt fidu-
ciary capacities?

(a) If you act in an exempt fiduciary
capacity under §150.580 and fiduciary
investments are not limited to ac-
counts or deposits insured by the FDIC,
you must include the following lan-
guage in bold type on the first page of
any contract documents:

(b) Funds invested pursuant to this
agreement are not insured by the FDIC
merely because the trustee or custo-
dian is a Federal savings association
the accounts of which are covered by
such insurance. Only investments in
the accounts of a Federal savings asso-
ciation are insured by the FDIC, sub-
ject to its rules and regulations.

§150.620 May I receive compensation
for acting in exempt fiduciary ca-
pacities?

You may receive reasonable com-
pensation.
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